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JURISDICTIONAL STATEMENT: 

Appellant was indicted, tried and convicted in the 
United States District Court for the District of Colwnbia 
on a charge of Burglary in the Second Degree. 

Appellant was sentenced to imprisonment for a period 
of three (3) to ten (10) years. 

Appellant filed and the District Court granted an 
application to appeal in forma pauperis in this Court, 


This Court has jurisdiction under 28 U.S. Code 1291, 


STATEMENT OF ISSUES: 

1) ihether the Trial Judge prejudiced the defendant 
by Ais comments and interruptions during the testimony of 
defendant's witnesses? 

2) Whether the Trial Judge prejudiced the defendant 
by striking the testimony of defendant's key witness without 


a Hearing out of the presence of the Jury? 
This pending case has not been before this Court before, 


REFERENCES AND RULINGS: 


1) Striking the testimony of Mrs. Smith, one of 


the defendant's key witnesses. (Tr. 129 ~ 134) 

2) Trial Judge refused to grant a Hearing out of 
the presence of the Jury regarding the striking of Mrs, 
Smith's testimony, (Tr. 129 - 134) 

1 


Cas 
appellant was Stec. on iovem>er 
cnarge of Surglazy II. 


ezine, 1913 Rancolph Street, 0.5., ee D.C. Sv a 


memnver of the lietropolitan Police Deraziaent, The Police 


Department seceivec a complaint fron a il “elen Snith, who 


worxs ac 1917 Randolpn St., i.5., neizt coor to tne none 


broken into. Several police officers responcec, one of whoa 


. 


entereeé the »renises throuch a window in the front of the 
= ~ 


nouse,. 


contention of che Governaent thet after 
a Sgt. ¢ enterec the house, he 


joinec Dy other > olicenen, A searcn oe prenises 


nace with no avail. Then a key was Zounc to open a 


Stoerace room in the basement anc 


underneath a work Dench in thak Dasenent storage roon {Tr 


17) | 


The cefencant contends that AG) UaS on ni 


fron the home of his girl friend who Livec in yates 
liarylancé to the hoae ox Ca= -olvn Jonnson, who resi 
3705 - 13ti: Street, 1.5., Washington, D.C. (ir. 

te was wallzing the entire Cistance since ne was 
funcs. The route he followed 

Dloci: of Rancolp: Street, i... 

front of the premises known as 1913 Randolph St., 


policenan appeared with his hat twistec on his ne 


Derspiring profusely (Tr. 91) 
After an erchange of words, Curing which time the 
cefencaat thought the officer was injurec anc the cefencant 
attenptec + ist nim, the police officer ele his pistol 
Eacio called for 
tefencant further contends 
was Zorcec into the house icentitiedc 


UeBe, 37 tne police who nelle a gun at 


head (Tz. 93 - 94) 


There was only one eye-witness to the actual Dreakins- 


Melen Snith, tie woman 


the police, who, at the tine, was working in the hou se 


> 


nest to the one croken into. She was callec as a witness 
for the cefense. viewever, counsel for the cefencant 
taken Inv surprise when iis. Saith chanced her 

of the one who broke into 1913 Randcolpia St, U.S. fron te 
icentification .reviously given by her in a pre-trial state- 
nent to an Investigator from Lecal Aic. (Tr. 122) Tnere 
cnen followed a confusec exanination 7 counsel recarcing 
the identification of che cefencant anc the contracictory 
pre-trial statenent given to Cefencant's invest 

Pinally the Goveranent movec to strike 

this time the Court responded: 


COURT: I think it shouleé be striken. It isn't 


worthy of belief. (f=. 129) 


Defense counsel =02 the Dench ané 
to offe> an e:spplanation = ii= itn confusion. 


explanation was »artially to be given chrough the testi: 


fense counsel's investigat Gr. 130)' The Court 
Nearing woule. ie helc after lunch out of the 
presence of the Jury (Tr. 131) aAfser lench Cefense counsel 
askec again £ the Searing anc it w 
A : t the Senci: followeé at whic: 
counsel presentec an argument for having 
Court refused, (Tr. 134) 
at the time that the : 5 Si i instractions, 


. 


Special instructions were siven regarding juGicial coxaent 


testinonmy or the striking 1 Snithts; testinony. 


C2BATCLES TiivOLvseD: 


~ 


D. C. Coce $22-15301(%): 


Dzoviecee in susection (a) of this section, 


whoever -, Cltucr in the night or in the Caytine, break 


anc enter, or enter without a Dreaking, any cvelling, Dank, 


Sto=¢c, Warehouse, Sod, Stable, or other building oz anv 


apartaent or room, wactiuer at the tine occupied or not, oz 


any Steanboat, canalioat, vessel, oz other watercr 
Sailroac ca> or any vare where any lunber, coal, or otner 
goocs oz chattels are Gepositec anc kept for the »urpose of 


trace, with intent to break ane cary avay any part thercoz 


fisture or other thing attached to or connected with 


tne sane, or to commit any criminal offense, shall >be guilty 
of Durglary in the second cesrec. Burglary in the seconc 
Cegree Shall De punisheé Dy im>risonaen* for 


two years nor more tnan fifteen years, 


STATBICUT OF POICTS: 
———ee ts 


a 


The Trial Court e:cecGéeé its judicial Ciseretion 
in its coment in open cours rec inc 4 non-taking of 


Sincerprints. a>, 34) 


2) Whe rial Court omceecec its jucicial Ciscretion 


in connenting upon the relevancy of the sestinony of ies. 
Bllis regarding her marriayje to Cefondant, (t=. Sl - S2) 
3) The Trial Court exceeded its jucicial 
interzustion anc comments Curing <he testinony of 
E. Joanson, a 35) 


4) Cunulatively taken, the above three points »re- 


tne cefencant anc the defense he vas attenpting to 


5) The Trial Court exceeded its jucicial Giscretion 


Re 


in its comment in open court regarcing the veracity of the 


Of iits. Smith. 1235 - 1295) 


Tae Trial Court erred in ex¢lucing the testinony 


of ilts. Smith. (Tr. 129 - 234) 
7) The Trial Court erreé in Cemving 2 nearing out 
of the presence of the Jury to determine the cause of irs. 


Smith's confusion in Comrt anc the secening contracic’ 


the pre-trial statenent she hac given Refense counsel's 


investigator. (Tr. 129 - 134) 


SULIARY OF ARGUIEUT: 
Sppellant Coes not contend that the Trial Jacse 
may not participate in anv vay in 2 cri nc is conducting. 
Tt is well-establisheé that he uay coment, 
Cuanine anc cross-e:zanine. 
nc ciseretion of the Judge. ssowever, when those comments 
2y the trial ducge so prejudice the Cefencant that he is 
not given a fair trial, then the juccsenent aust be reversed, 
tnose cases when the r LS DYrODa»ly correct. 
1235 A2e & This is not 
to shacizle the juciciary. Dut it De renenbere 
under any system of jury trials, the influence of the Trial 
Jacge on che juzy is necessarily = properly of great weight 


anc his slightest word or intimation is received wit: Cefere 


(Stax=> v. J.-S. (1594), 153 


O14, 626; 14 5. Ct. 919, 923: 30 L. Ba. 342) 

Tne Knapp case (Knaoo v. xinsevy, 232 F2c 45S) Cis- 
sses jucicial bias anc prejucice at great longth and sets 
guicelines that the prejudice must be personal as Cis- 

inguisnec from jucicial (at 466) Further "...7Inen the 
remarks of the judge Curing the course of a trial, or 
nancling the trial, clearly incicate 
the parties, o> an unwarranted prejuccenent of the 
tue case, or an alignaent on the part of the Court 
With one of the »varties for the vurnose of furthering or, 


Supporting the contentions of such Darty, the juccre indicates 


whether consciously or not, a personal Dias anc srejucice 
Waic: renders invalic any resu ting juccenent in favor of th 
so favorec. (at 465) (Also Crowe v. Diiienno, 1 Cir., 
iCc Housing Project, 290 itich 
Clazkxe v. Comzozveclth, 259 


4s 


stice Goes not Gepend woon legal dialectic 


the atmospnere of the court roon, 
the enc Cepencs srinarily upon the jucge. (Zrowm v. 
2 Cir. G2 F2¢é 795, 300) Tne absence of =ho necessary 
"jucicial cain" was Grounds to reverse a jaccenent and renaac 


tue case for setrial Dy another jucge in ilostsin v. UJ.S., S 


Appellant contends that throughout his trial <here 
chnis lack of "jue 
ucicial cain" to reverse £ ucgenent; neveri:eless, 
° inéicate a strong 
cnereby) Conancing 2 
trial Sy another 
Droceedines . 
When the Governnent clained 


ie 


apprehencec inside the sremises. 2t the tine the Cefencant 


cic. not have the opportunity to contzacict this fact. row 


ever, tne Court resolved the question in the' following ex- 


te 


Change between the U. S. Attorney anc the Court: (fr. 34) 


n 
v 


a eS 


JTinters, nave vou ever 
nal case where vou hac occasion to tal: 
SDEints be talzen? 
GS that have to Co with this exse? 
=On0>, tnere was testinony elicited 
on Cizrect cianination that no fina Ierprints wore 
Ti COURT: thougne that he te 
tue Cefencant in the >roaises. 
i. GREE: uncerstanc that “sonor I wantec 
cine icer wiry : ; re taxon. 
wif COURT: Zou nean you ngerprints taizen 
when the man is anorehenced in the Senne 


i. GREET: IT will witherai the me , Our Toner. 
Ti COURT: All riche. 


In this orief interchange the Court setilec izse- 


vocaDly any factual i that shoulc have been consicGeredé 


Dy the jury as to whether the Cefencant was aporenendec 


insice the prenises as the Governnent contends, or outside 


ana i a the premises tne Gefendant contends. 


Starmce of an atnospnere 


that nerneated the entire eri sere was interference 


fron the Senei: with every sing Ccefense witness. Tere 


Was only one Caring the »resenta tion of tic Governnent's 


(eo. Sl, 32 anc 35) 

@here was only one eve witness to the actual Dreaking= 
in anc that vas an elderly domestic whose conmunicative skills 
were severciy linitec. Yet she was the only eye witness 


Sne hac not been called by the Governnent as witness. 


~ 


gal zic Agency hac sent an investica<¢ 
presence of Gefense counsel) 


tyvpec 2p anc = 


correction anc her sicneture. 


iis only eye witness, 2it2, Yas callec as 
Defense counsel was very cuickly taizen 

Sait: positively icontiziee cia 

WO Droize into the »remises nett Cooz 


tole. to sicn the statze- 


Green, 2s the one who 


foreceé her to che pre-trs : &. (t=. 124 - 123) 


wmether she was making contracictory statenents or wag nerely 


ec, we will never xnov. Defense Counsel was not er- 


mittec to explore the situation. 


perenptorily closec with a statenent fron ce 


TZ COURe: Shovle he striten. 


= 
Woztny of belief. (te: 


wot only is it inproner for> 
Press o> indicate any 7 “Eo. 
cence or 
contarcs that he shouleé have been peraittec => 
to explain the confusion or contradiction of its. 
OY a Searing. At this point one can only speculate O2 20% 
controlling the explanation woul¢ have Deen o> whether or not 


sae verdict woulé have deen different. However, in Conying 


10 


OnDortunity to e:plain the contraciction 


oz confusion ar llearing owt of the »nresence of the jury, 


the Court cic orejucice the rich = <ne cefoncant with 


RCANT 
the result that one can question whether or not there was a 
eness" curoughous the trial. sere, as in 


Parvectac ve. U.S., 41S FP2c 1043, 1049 (S Cir. 1969), ch 


ch 
ene result was Snowing that the trial court Cisparacec 
jacy 
fesultec. fron such errors 
Was prejucice to the ea:tent 
ona ly could influence a trier of 
in Cecision."” (Zoic) 
iot every error occusring in the 


the "monstrous penalty of a new 


- 2¢. 573) (1955 Rule 52(a), Fec, R. Cria. 


a eee 


- 


provices that c 3 Co not affect substantive 


SNowever, if uz the recorc, it i 
evicent that j2ci a thea the jucgenent : 
De reversec. AaDoellant contends that all of the above 
points taxen cumulatively Cic result in »orejucicing his 


Cefense anc as a result his case shoulc be reverseé anc 


manceca for a new trial 


Wenlars faroriil 


4ST 

RIAL COURT EXCZEDED ITS JUDICIAL DISCRETION 
fi T2S COUT Et OPE COURT UPOH TIE uOu-mtEKG OF FIZGIT 
PRINTS. (Pr, 34) 


4 jucse must concect the 


Menner, withont nalzins Bat night ozejucice 


cnee the minds of the jus. 


“JC Ray coment on the evicence Dzovicec. it is to 
% anc not control the jurz's Sincings. (Cestero v. 


&, 255 & 2€ 337, 392.) (1970) ere the trial jucse's 
comicnte crrceecec the role of ES anc controlliecé the 


findings of the jury as aml: Giscussee a>ove (a9 S = 9) 


- 


2) TXE TRIAL COURT EXCSEDED ITS JUDICIAL DISCRITIO: 
Tit COMIEUTIUG UPOH! TE RELEVAUCY OF Tn TSSTHIOUT OF ims. 


SLLIS REGARDING IDR iMRRINGE To TIS DEFSI mit (Te. 31 - 32) 


a= <cne tine of the allesec offense, the annellant 


were not marriec, ilowever, it hac cone Detone 
the mere contemplation of massciace. Actual, pla hac Deen 
formulatec for the Jeccing ccrenony, 
The testinony of ims. Ellis 
oeing in the 1900 Dlock of Rancolah St., 
ner testimony should have followee that of her husband, Dut 


that was a tactical Cecision nade by Cefense counsel. 


3) 


aa ae 
MISRRVSTION 


mercy ion De 
ond 


ase 


cor 
fD 


monies 


witness 


ezat the Cefencans vas going 


che Dride Sroon 


torical party. wer 


cestinony as to wiy 2 
CY t= 


-~ 7 
We, 


Lieiszec 


4) CUMLATIVELY TA55T, 


RVS2vT 
pReUTa FUTe ~e 


fendant snouleé ie 


Dest possible way he knous 


el c:ac selectec a tactic in 
ceftense. =0UeVeE, 


Cefense witness 


was 
a Cefense was non-er:istent. 
5) 


COinize? Tit 


Cameos 
ane 


OPE: 
(tr. 123 - 129) 


2 RN 
ton! 


cot 


COURT REGARDIUG & 


tn Was the only eve witnes 


brealing-in.| <owever, in her test 
Dy surprise. 


13 


BXCZEDED 
COLEUT DURIN 


the 1909 


JUDICED Til DEFSUDLUT 10D TI DEPSUSS 


free to 


now. 


a2DaD ITS 


— 


mos LTEOTINOiT OF 


Because of a jucicial rulin 


IZS JUDICIAL DISCRE 


SCRETIOL 


ions OF 


rs 
2RO 


TIE TEsrii 


mt 


wwe 


ot Eoyea etal fo 


swiss 


cetense. & was to ser couse 
Der a pre-arran 


cenent lesvecn 


member of tne 


Wopertive of Ccant's 


Dlack: of Rancolpn 


Ti ADOVS TMS POINTS DRz- 
“2 = AMT 
—~ 


STTENPTIUG 7% 


+ 


Was 


present his 


E:mericnecec 


ieeping with his 


peer e) 


theory of 


co Dursue it. Every 


tac inoression that 


JUDICIAL DISCRETION 


iTS 


SNITZ. 


Ayoke 


~ 
iis. 


Ss 


to the actual 


ctinony she tool: the defense 


G tne cefense was 


neve= anole to su>se 


tuat while iiss. Saiz 
into 1913 Rancolpn St., 5.3., nevertheless 
ee nim break the wincow anc she va Le to give a 


mat person, which ¢ i.tion does not con- 


pletely coincice with 


Cre one must consicer whether or not iizs. 


colupecent to testify. Tic test for competency is 


« 


pacity to comaunicate relevant material and to understand 


there is an obligation to do so truthfully." (Carter v. 
F 2a 723, 730) (1954) Tr d © incication 


cic not meet thi “owever, even if 
Gefense counsel was allowed to >ursue the Matter, it woulé 
nave Deen fatally pdrojuciced ty 


that “It i c worthy of elict 


6) TS TRILL COURT SRRED ID SXCLUDILG Tas 
Silt. (Tr. 129 - 134) 


For the reasons alzcacy sjiven regarding the conpe- 


tency of iirs. Smith as Ciscussed in Point 735 ‘above. 
i 


7) (823 TRILL COURT SRRED I DILLINS A omARI > 
as PRESSUCS OF Tia JURY TO DETERMINE TUE CAUSE OF URS. SlIT2'S 
CONFUSIO: Til COURT LUD Pub SESIIUG COMPTRADICTION OF TIE PRE- 


TRIGL SQLTSUELE Gia wD GIVEN DSPSUSE COUIISEL'S INVESTIGATOR. 
fr. 129 - 134) 


Tic Drio=> statenen: ae nay ie used to in- 


peach of to ciplain his testino: nis Ryan, aS an investi- 


aN Cissy 


gator for Legal ini 


> 


C, nac gor tne place of iirs. Saith's 
enploymeat for the purpose of 
Tlie obtaine 
ignec Dy iixs. Smith. 
cencent containec inforaation which woulc 


naacly the Cciscrebancy between the »erson 


By 8 re lew 


SALtA Sal DOreax the vindow of 1913 Randolph st, U 


Liette 
BefenGant. i. Ucaring was recuested by Ee- 


fense counsel ane presuma>ly was granted in the following 


exciiange Detween lir. Serman (Defense Counsel) anc the Court. 


(Tz. 130 - 131) 
DER s a the investigator 
out and ¢. acenent ‘ 27 Aer looxs ver: 
like iim. Greene, anc I think that she is confusec. 
was Given to underst 
Ti COURT: Loox at wnat she ys, sxe identified 
the Cefendcant. 


iR. SBViis Anc sae testified -- 


2.5 COURT: ‘ho is the investigator? 
iM SBR: Well, we hac two of thea. i. Joan Ryan 
of then. 


1s the one ivhose 


nim on? 


Tien after a Driet emchange becween li. 
éctorney's Office anc the Court, the Bri 


following statenent: 


7. COURT: he : tcatenont a they Gicnts 


tio 
nave an eos OE present, the ee cor Cic not tal? 
mer -- vou Dring Ryan Dac: after lunch, anc 


out of the presence of the ree (ir. 


ait, 


However, after lunch that hearing was denieé in the 


following exchange: (Tr. 133) 


me 704 ote 


i Seri: Your eee 
hearing out of the »resence of 


T= COURT: iio, 
near lic. Rvan because I h strucit all her 


wunvortiny fo belief. 


aioe) APO IA Te s, 


AR. SSRI; You struck ali ner testimony? 
(Therenxen, the jury entered the Couztroon...) 


«. Sencha Conference followee at which i. Dernman 
ttemptec to explain the confusion Sut to no avail in the 
following: — 134) 
Tour cono>, I'c like to inquire whether 


Going to allow me to ut ik. yan on to go 
this statement, 


iis COURT: Mo, I an not going to co it »Decause I 
have struck all her testinony. 


esata oat ao iO Ciamta OL OTT gran Caan te 
core that ils. Rvan anc ii. Greene reseulsle cach o 
this woman was confusec whon she saic i: 


°. —-= * Ta ~ Pa ot “ns 
20> .20ac.t ON ant. .ute. wan. 


ime. GREETS: = 
anc clvays 
COURT: Let's »roceecc. 
pains waite in ch 
Denony cane up to 


s 


thore anc 


I struck all her testinony. 
MR. GREE: our “onor, will the Court so instruct 
the Jury with reference to iirs. Snith's testinony? 


Tis COURT: I hav 


lroacy stricken all ner 


° 
It is totally unworthy of Deli 


One will never xnow the ultimate truth of the matter. 
It is indecé unfortunate. It covlé have Deen resolvec in an 


mrtrenely s: time with a Zearing. The Cenial of this 


Mearine Fait 7 preejucicec the Cefendant's case. 


COLICLUSTIOz: : 


11 of the above points, Isen cumulatively, gravely 


anc fatally nrejucicee thie cefencant’s case anc created an 


atmospnere of “unfaizness" ané "jucicial bias". Therefore, 


appellant contends that there should De a seversal anc tne 


- 2, 


case renancec for ow trial with a Cifterent jucge. 


“fakin 
or Sa 


as, i: if i nae ante 


_ UNITED: StazEs. oF- 


rire ices 


aie donee 


Beas aS 


EI OMEAY: 


elegant SO ao cS wera =i a printed 


Pa ret ae en 
iy 


edwecanubratnn es he 
Ra deanat 


mina 


sioner ergo 


Kea 


Mase Ara eeh 
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Counterstatement of the Case 


The trial court did not prejudice appellant in its 

remarks in ruling on the admissibility of evidence __° 

A. The testimony involving the taking of finger- 
prints 

B. The testimony involving appellant’s impending 
marriage 

C. Miss Smith’s testimony 

Conclusion 


TABLE OF CASES 


7 
7 
6 
8 
8 
4 
7 
7 


OTHER REFERENCE 
22 D.C. Code §1801 (b) 


* Cases chiefly relied upon are marked by asterisks. 


ISSUES PRESENTED * 


In the opinion of appellee, the following issue is 
presented : 


Whether the trial court prejudiced appellant in its 
remarks in ruling on the admissibility of evidence. 


* This case has not previously been before this Court. 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,466 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


EDWARD J. ELLIS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed December 30, 1969, appellant was 
charged with second-degree burglary in violation of 22 
D.C. Code $1801 (b). On April 18, 1970, trial began 
before the Honorable Edward M. Curran, sitting with a 
jury, and on April 15 appellant was found guilty as in- 
dicted. On June 19, 1970, he was sentenced to three to 
ten years in prison. This appeal followed. 


The Offense 


On November 3, 1969, Miss Helen Smith was working 
at 1917 Randolph Street, N-E., when at approximately 


(1) 


2 


one o’clock she observed a man break into and enter the 
house next door at 1913 Randolph Street (Tr. 15). She 
called the police, and when Sergeant Harold Winters of 
the Fifth District responded, she informed him that the 
man was still inside the house (Tr. 15). Sergeant Winters 
went through the open screen door onto the screened-in 
porch and began to enter the house through a broken 
front window when he observed appellant in the living 
room, standing at the front door and attempting to leave 
the house (Tr. 16). Appellant became aware that 
Winters was coming through the window and ran towards 
the rear area of the house.? 

Sergeant Winters entered through the window, and 
after he unsuccessfully searched the immediate area, he 
was joined by Lieutenant Albert Kunmann and Captain 
Bernard Steponea of the Fifth District (Tr. 16-17). The 
three officers began a systematic search of the house; but 
although it had been completely ransacked, they could 
not find appellant (Tr. 16-17, 37-38, 75-76). Believing 
that appellant was still in the house, they returned to a 
locked door in the basement and with the aid of a skele- 
ton key? gained entrance to a storage room, where they 
found appellant hiding underneath a workbench (Tr. 17, 
89, 75-76) and placed him under arrest. 


The Trial 


Mrs. Marjorie Demory, the occupant of the house at 
1918 Randolph Street, N.E., testified that on November 
3, 1969, she came home for lunch at approximately 1:00 
p-m. and found that her house had been burglarized.* 


2 Another officer had arrived on the scene and had gone to cover 
the back entrance (Tr. 16). 


2 The officers found this key on a table on the first floor and 
used it to force out the key lodged in the lock on the inside of the 
door (Tr. 17). 


3 She related that her front window had been broken, and a desk 
in the den and a file cabinet in an upstairs sewing room had been 
ransacked (Tr. 7-10). 
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Sergeant Winters, Lieutenant Kunmann and Captain 
Steponea all testified as to their involvement in the arrest, 
and each officer made an in-court identification of appel- 
lant (Tr. 18, 39, 76). The Government then rested. 

Appellant testified that on November 3 he was bound 
for a friend’s house* when Sergeant Winters suddenly 
appeared before him.* Winters called for assistance, and 
when other officers arrived, appellant was pushed into the 
house at 1913 Randolph Street. The police searched the 
premises and then transported him to the precinct (Tr. 
94-96) .¢ 

Mrs. Carol Ellis, appellant’s wife, was called to testify, 
but the court sustained an objection by the Government 
to testimony concerning her wedding plans on November 
2, 1969 (Tr. 80-82). Miss Carolyn Johnson testified that 
appellant was supposed to visit her on November 3 to ask 
her to be a bridemaid in the forthcoming wedding (Tr. 
85-87). Miss Helen Smith attempted to describe the man 
she had seen entering the house at 1913 Randolph Street, 
N.E., but she became so confused that the court was 
forced to strike her testimony (Tr. 117-1380). The case 
then proceeded to verdict. 


ARGUMENT 


The trial court did not prejudice appellant in its 
remarks in ruling on the admissibility of evidence. 


(Tr. 17-18, 34, 39, 75-76, 82, 86, 96-101, 122-123, 
128-129) 


Appellant claims that the trial court abused its dis- 
cretion in commenting on certain testimony. The most 


+ Appellant claimed to be on his way to visit Carolyn Johnson 
to request that she be a bridesmaid at his wedding (Tr. 89). 


5 Appellant testified that Sergeant Winters’ hat was “twisted on 
his head” and “he was perspiring profusely” (Tr. 91). 


* At the precinct, appellant related, he was forced to sit in a chair 
with his hands chained behind him. He observed the officers go 
through his wallet, make derogatory racial comments, and connive 
to charge him with the burglary (Tr. 96-101). 
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casual perusal of the record reflects that appellant’s con- 
tention at best borders on the frivolous. Many of the 
alleged abusive remarks do not even ify as “com- 
ment” but rather are merely proper rulings by the court. 
Surely appellant would not require the trial court to 
forego ruling on the relevancy of evidence or to refrain 
from excluding incompetent testimony. It may be re- 
versible error for the trial judge to participate unrea- 
sonably in the proceedings so as to deny a defendant due 
process of law and a fair trial. Blunt v. United States, 
100 U.S. App. D.C. 266, 244 F.2d 855 (1967). However, 
the court in this case interjected only to rule on the ad- 
missibility of evidence or to inquire regarding the direc- 
tion of examination. In so doing the trial court properly 
performed the basic functions of all trial judges. Jack- 
son v. United States, 117 U.S. App. D.C. 325, 329 F.2d 
893 (1964).7 

To establish that the trial court abused its discretion 
in commenting on the evidence, appellant must demon- 
strate that the court did not remain a “disinterested and 
objective participant in the proceedings.” United States 
v. Barbour, 187 U.S. App. D.C. 116, 118, 420 F.2d 1319, 
1821 (1969). This Court must consider the weight of 
evidence against appellant in evaluating his claim of 
prejudicial commentary. In the instant case, since the 
evidence against appellant indicated that he was found 
hiding under a workbench in the basement of a recently 
burglarized house (Tr. 17, 39, 75-76), appellant is faced 
with a heavy burden in his effort to establish that any 
commentary was prejudicial. We maintain that he has 
fallen far short of this goal. 


tWe note that appellant never objected to any of the court’s 
rulings or comments, As recently as United States v. Green, —— 
US. App. D.C. ——, ——, 429 F.2d 754, 760 (1970), this Court re- 
fused to consider a claim of undue intervention by the trial judge 
in the absence of appropriate objections at trial. 
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A. The testimony involving the taking of fingerprints. 


Sergeant Winters testified that he apprehended appel- 
lant in the basement of the house at 1918 Randolph 
Street, N.W. (Tr. 17-18). When the Government at- 
tempted to question the witness concerning whether any 
fingerprints were found in the house, the trial court 
suggested that such testimony would be irrelevant since 
the officer had already testified that he found appellant 
inside the house. The Government withdrew the ques- 
tion (Tr. 34). Appellant now claims abusive commentary 
when the court remarked, “You mean you [the prosecutor] 
want fingerprints taken when the man is apprehended in 
the premises?” (Tr. 34). Certainly this comment did 
not settle “irrevocably any factual issue” (Appellant’s 
Br. at 9) ; it merely indicated to the prosecutor that ques- 
tions concerning fingerprints were irrelevant to the Gov- 
ernment’s case because the Government’s testimony had 
already established that appellant was found in the house. 


B. The testimony involving appellant’s impending marriage. 


Appellant next claims an abuse of discretion when the 
trial court “commented” during the testimony of Mrs. 
Ellis and Miss Johnson. After testifying that she spent 
the evening on November 2, 1969, with appellant, Mrs. 
Ellis began to tell the jury about their wedding plans 
when the trial court asked counsel for appellant*® for a 
proffer of the relevancy of this testimony (Tr. 81). 
Counsel informed the court that the testimony related 
to the reason why appellant was in the neighborhood of 
the burglary scene, and the court sustained the Govern- 
ment’s objection to this line of inquiry (Tr. 82). Later, 
when Miss Johnson attempted to allude to the same testi- 
mony, the court finally permitted the question: 

THE CourT: What is the purpose of this [testi- 
mony]? All I want to know about is the charge 
before me, not about their marriage. 


* Counsel for appellant at trial does not represent him on appeal. 


6 


Mr. BERMAN [defense counsel]: Your Honor, 
this is relative to why the defendant was in the 
area. 

THE CouRT: Well, why was he in the area, do 
you know? 

THE WITNESS: He was supposed to be coming 
over to my house. (Tr. 86.) 


Appellant asks this Court to consider the trial court’s 
rulings as abusive commentary. Such a request exempli- 
fies appellant’s inability to identify genuine “commen- 
tary” or to distinguish it from a ruling on a point of law. 
As to Mrs. Ellis, the court made no “comment” but merely 
ruled on admissibility, and as to Miss Johnson the court 
requested a proffer and then allowed the testimony. Since 
it is well settled that the trial court has broad discretion 
in ruling on the relevancy of proposed testimony, Baker 
v. United States, 181 U.S. App. D.C. 7, 401 F. 2d 958 
(1968) ; Randle v. United States, 72 App. D.C. 368, 118 
F.2d 945, cert. denied, 311 U.S. 683 (1940), and since 


the court finally allowed the testimony to be brought be- 
fore the jury, we can only marvel at appellant’s willing- 
ness to claim foul on such feeble grounds. 


C. Miss Smith’s testimony. 

Miss Helen Smith, the only eyewitness to the burglary, 
was called to testify, but her confused statements re- 
quired the court to grant the Government’s motion to 
strike her testimony (Tr. 129). Although appellant had 
called her to demonstrate that she could not identify the 
burglar, Miss Smith proceeded to indicate that appellant 
was the man she had seen enter the house (Tr. 122). 
Appellant claimed surprise® and attempted to impeach 
her with a statement taken by a Legal Aid investigator 
(Tr. 123-124).° Miss Smith’s testimony concerning this 


° We note that the court allowed appellant to claim surprise and to 
impeach the witness over the objection of the Government (Tr. 
122-123). 


70 In his brief appellant presents the possible evidentiary result of 
im ing Miss Smith with this statement (Appellant’s Br. at 14). 
We do not find support for his remarks anywhere in the record 
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statement displayed her confused state, culminating in 
her identification of the prosecutor as the investigator 
who told her to sign the statement (Tr. 128-129). The 
Government then made a motion to strike her testimony, 
and the court granted the motion, reflecting that Miss 
Smith’s testimony was not “worthy of belief” (Tr. 129). 
Certainly the determination as to whether a person is 
legally competent to testify as a witness is a matter 
that rests largely within the discretion of the trial court. 
United States v. Hardin, D.C. Cir. No. 22,683, decided 
December 22, 1970, slip op. at 2. Faced with her incred- 
ible testimony, the trial court in the instant case had no 
recourse but to rule that Miss Smith was incompetent to 
testify and then to explain its ruling to the jury. One 
of the trial judge’s chief roles is to see that there is no 
misunderstanding of the witnesses’ testimony. Kyle v. 
United States, 402 F.2d 448 (9th Cir. 1968). Neither 
the exclusion of Miss Smith’s testimony, which was not 
an essential part of appellant’s defense, nor the comment 


explaining the exclusion could be said to approach an 
abuse of discretion. 

It is axiomatic that “[w]ords of the trial judge are 
not to be isolated for assessment. Nor are specim of 
his comments to be wrested out of context and measured 
against . . . intriguing generalities” United States v. 
Thayer, 209 F.2d 534, 535 (7th Cir. 1954) (citations 


and therefore submit that such representations in his brief are 
improper and must be disregarded. See Johnson v. United States, 
D.C. Cir. No. 21,851, decided June 20, 1969, slip op. at 9-10, 
reaffirmed en banc, 188 U.S. App. D.C. 174, 179 n.8, 426 F.2d 651, 
656 n.8, cert. granted, 400 U.S. —— (1970). 


™. Appellant also claims that the trial court’s denial of a hearing 
to determine the cause of Miss Smith’s confusion was an abuse of 
discretion. In so doing appellant is urging that the trial court 
abused its discretion in not aiding appellant in preparing his wit- 
ness for trial. If a witness is obviously incompetent to testify, the 
trial court is not required to hold a hearing outside the presence of 
the jury to facilitate a last-minute attempt at rehabilitation. The 
court acted within its discretion in granting the Government’s mo- 
tion to strike Miss Smith’s testimony, and therefore, any testimony 
by the Legal Aid investigator would have been irrelevant. 
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omitted). All of the trial court’s remarks, placed in their 
proper context, fall far short of prejudicial error. None 
of the court’s actions approach a “breach of the atmos- 
phere of judicial evenhandedness that should pervade the 
courtroom”, United States v. Barbour, supra, 187 U.S. 
App. D.C. at 118, 420 F.2d at 1321, and the judge at all 
times maintained the court’s position of impartiality. 
United States v. Carmel, 267 F.2d 345 (7th Cir. 1959). 

We submit that the comments and rulings of the trial 
court, taken separately or together, indicate only that the 
court acted within the limits of proper judicial decorum 
and attempted at all times to provide appellant, who 
was faced with overwhelming evidence against him, with 
a fair trial. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
HENRY F.. GREENE, 
JEROME WIENER, 
Assistant United States Attorneys. 
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